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amount of all costs and expenses (in-
cluding attorney and expert witness
fees) reasonably incurred. Interest on
back pay will be calculated using the
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621
and will be compounded daily. The
order will also require the respondent
to submit appropriate documentation
to the Social Security Administration
(SSA) allocating any back pay award
to the appropriate calendar quarters.

(2) If the ALJ determines that the re-
spondent has not violated the law, an
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ALJ determines that a
complaint was frivolous or was brought
in bad faith, the ALJ may award to the
respondent a reasonable attorney fee,
not exceeding $1,000.

(e) The decision will be served upon
all parties to the proceeding, the As-
sistant Secretary, and the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.
Any ALJ’s decision requiring rein-
statement or lifting an order of rein-
statement by the Assistant Secretary
will be effective immediately upon re-
ceipt of the decision by the respondent.
All other portions of the ALJ’s order
will be effective 14 days after the date
of the decision unless a timely petition
for review has been filed with the Ad-
ministrative Review Board (ARB), U.S.
Department of Labor. The decision of
the ALJ will become the final order of
the Secretary unless a petition for re-
view is timely filed with the ARB and
the ARB accepts the petition for re-
view.

§1987.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging
that the complaint was frivolous or
brought in bad faith who seeks an
award of attorney fees, must file a
written petition for review with the
ARB, which has been delegated the au-
thority to act for the Secretary and
issue final decisions under this part.
The parties should identify in their pe-
titions for review the legal conclusions
or orders to which they object, or the
objections may be deemed waived. A

§1987.110

petition must be filed within 14 days of
the date of the decision of the ALJ.
The date of the postmark, facsimile
transmittal, or electronic communica-
tion transmittal will be considered to
be the date of filing; if the petition is
filed in person, by hand delivery or
other means, the petition is considered
filed upon receipt. The petition must
be served on all parties and on the
Chief Administrative Law Judge at the
time it is filed with the ARB. Copies of
the petition for review must be served
on the Assistant Secretary and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor.

(b) If a timely petition for review is
filed pursuant to paragraph (a) of this
section, the decision of the ALJ will
become the final order of the Secretary
unless the ARB, within 30 days of the
filing of the petition, issues an order
notifying the parties that the case has
been accepted for review. If a case is
accepted for review, the decision of the
ALJ will be inoperative unless and
until the ARB issues an order adopting
the decision, except that any order of
reinstatement will be effective while
review is conducted by the ARB, unless
the ARB grants a motion by the re-
spondent to stay that order based on
exceptional circumstances. The ARB
will specify the terms under which any
briefs are to be filed. The ARB will re-
view the factual determinations of the
ALJ under the substantial evidence
standard. If no timely petition for re-
view is filed, or the ARB denies review,
the decision of the ALJ will become
the final order of the Secretary. If no
timely petition for review is filed, the
resulting final order is not subject to
judicial review.

(c) The final decision of the ARB will
be issued within 120 days of the conclu-
sion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the ALJ, unless a mo-
tion for reconsideration has been filed
with the ALJ in the interim. In such
case the conclusion of the hearing is
the date the motion for reconsideration
is denied or 14 days after a new deci-
sion is issued. The ARB’s final decision
will be served upon all parties and the
Chief Administrative Law Judge by
mail. The final decision will also be
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§1987.111

served on the Assistant Secretary and
on the Associate Solicitor, Division of
Fair Labor Standards, U.S. Depart-
ment of Labor, even if the Assistant
Secretary is not a party.

(d) If the ARB concludes that the re-
spondent has violated the law, the ARB
will issue a final order providing relief
to the complainant. The final order
will require, where appropriate: affirm-
ative action to abate the violation; re-
instatement of the complainant to his
or her former position, together with
the compensation (including back pay
and interest), terms, conditions, and
privileges of the complainant’s employ-
ment; and payment of compensatory
damages, including, at the request of
the complainant, the aggregate
amount of all costs and expenses (in-
cluding attorney and expert witness
fees) reasonably incurred. Interest on
back pay will be calculated using the
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621
and will be compounded daily. The
order will also require the respondent
to submit appropriate documentation
to the Social Security Administration
(SSA) allocating any back pay award
to the appropriate calendar quarters.

(e) If the ARB determines that the
respondent has not violated the law, an
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent a reasonable attorney fee,
not exceeding $1,000.

Subpart C—Miscellaneous
Provisions

§1987.111 Withdrawal of complaints,
findings, objections, and petitions
for review; settlement.

(a) At any time prior to the filing of
objections to the Assistant Secretary’s
findings and/or preliminary order, a
complainant may withdraw his or her
complaint by notifying OSHA, orally
or in writing, of his or her withdrawal.
OSHA then will confirm in writing the
complainant’s desire to withdraw and
determine whether to approve the
withdrawal. OSHA will notify the par-
ties (and each party’s legal counsel if
the party is represented by counsel) of
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the approval of any withdrawal. If the
complaint is withdrawn because of set-
tlement, the settlement must be sub-
mitted for approval in accordance with
paragraph (d) of this section. A com-
plainant may not withdraw his or her
complaint after the filing of objections
to the Assistant Secretary’s findings
and/or preliminary order.

(b) The Assistant Secretary may
withdraw the findings and/or prelimi-
nary order at any time before the expi-
ration of the 30-day objection period
described in §1987.106, provided that no
objection has been filed yet, and sub-
stitute new findings and/or a new pre-
liminary order. The date of the receipt
of the substituted findings or order will
begin a new 30-day objection period.

(c) At any time before the Assistant
Secretary’s findings and/or order be-
come final, a party may withdraw ob-
jections to the Assistant Secretary’s
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the
case is on review with the ARB, a party
may withdraw a petition for review of
an ALJ’s decision at any time before
that decision becomes final by filing a
written withdrawal with the ARB. The
ALJ or the ARB, as the case may be,
will determine whether to approve the
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a
request to withdraw objections to the
Assistant Secretary’s findings and/or
order, and there are no other pending
objections, the Assistant Secretary’s
findings and/or order will become the
final order of the Secretary. If the ARB
approves a request to withdraw a peti-
tion for review of an ALJ decision, and
there are no other pending petitions for
review of that decision, the ALJ’s deci-
sion will become the final order of the
Secretary. If objections or a petition
for review are withdrawn because of
settlement, the settlement must be
submitted for approval in accordance
with paragraph (d) of this section.

(A)(A) Investigative settlements. At any
time after the filing of a complaint,
but before the findings and/or order are
objected to or become a final order by
operation of law, the case may be set-
tled if OSHA, the complainant, and the
respondent agree to a settlement.
OSHA’s approval of a settlement
reached by the respondent and the
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